
CHAPTER 3

DISTANCE CONTRACTS IN CONSUMER LAW

Doğa Ekrem Doğancı1

3.1. An Overview of the Concept of ﻿Distance Contract(s)

Distance contract(s) are primarily governed by Article 48 of the Consumer 
Protection Law (TKHK) and, in greater detail, by Regulation No. 29188 on 
﻿Distance Contract(s) (MSY). Furthermore, the Regulation on ﻿Distance Contract(s) 
for Financial Services No. 29253 (FMSY), which specifically addresses distance 
contract(s) within the scope of financial services, is also of relevance.

At the core of the regulations on distance contract(s) lies the aim of safeguarding 
consumers, who are inherently subject to specific risks arising from the nature of 
such contractual arrangements. A common issue in distance contract(s) is the 
consumer’s lack of trust, which typically arises from unfamiliarity with the seller or 
service provider (Aslan, 2022). In addition, the consumer may not have sufficient 
information about the subject of the contract and may not have the opportunity 
to compare it with other alternatives in the market (Aydoğdu & Tuncer, 2021). 
For reasons such as those mentioned above, the risk of information imbalance or 
deception between the seller/provider and the intermediary service provider2  and 
the consumer in distance contract(s) should not be ignored (Kocayusufpaşaoğlu, 
2017; Kılıçarslan, 2015; Aydoğdu & Tuncer, 2021; Kaya, 2023; Aslan, 2022; 
Kazmacı, 2016). 

Today, information pollution has increased, especially with the impact of the 
internet and the development of new technologies. (Krş. Kocayusufpaşaoğlu, 2017; 
Kılıçarslan, 2015; Aydoğdu & Tuncer, 2021, p. 409; Kaya, 2023; Aslan, 2022; 
Kazmacı, 2016). In order for the consumer to benefit from the aforementioned 
remedies against ﻿unethical marketing practices, there must first be a consumer 
transaction, and within this framework, a distance contract(s) must have been 

1 İzmir Katip Çelebi University, Faculty of Law, Türkiye, dogaekrem.doganci@ikc.edu.tr
2 Intermediary service provider: “A natural or legal person who intermediates the establishment of a distance contract 
on behalf of the seller or provider by using or allowing the use of distance communication tools with the system it has 
created” (MSY m. 4 f. 1, i).
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concluded. In the following section, the relationship between the distance 
contract(s) and the ﻿electronic contract(s), as well as the ﻿Distance Contract(s) on 
Financial Services, will be analyzed. Then, the elements of the distance contract(s) 
will be explained. Following this, details will be presented regarding the contracts 
that fall outside the scope of the provisions governing distance contract(s). 
Finally, general information will be provided regarding the consumer’s right to 
information and right of withdrawal, which serve as safeguards against unethical 
behavior within the framework of distance contract(s).

3.2. Relationship Between ﻿Distance Contract(s) and Electronic Contract(s)

“The principles and procedures related to electronic commerce are regulated 
under the Law No. 6563 on Electronic Commerce (ETK).” Additionally, the 
Regulation on Commercial Communications and Commercial Electronic 
Messages No. 29417 and the Regulation on Service Providers and Intermediary 
Service Providers in Electronic Commerce No. 29457 have been enacted. In the 
age of digitalization, electronic commerce is becoming more and more widespread 
every day. Persons often participate in electronic commerce3  through the use of 
electronic contracts. An ﻿electronic contract can be defined as a contract concluded 
via the internet in an ﻿electronic environment (Akipek, 2017a; Aslan, 2022; Sağlam, 
2007; Altınışık, 2003; İnal 2005; Turan Başara, 2008). Electronic contracts do 
not differ from traditional contracts in substance; their distinct feature lies solely 
in the fact that they are concluded electronically (Sağlam, 2007; Falcıoğlu, 2004).

A distance contract is, in some respects, a more limited concept compared 
to an ﻿electronic contract; however, in other respects, it encompasses a broader 
scope. Specifically, while electronic contracts rely solely on the internet as the 
means of remote communication, distance contract(s) are not subject to such a 
limitation. In this regard, distance contract(s) have a wider scope of application, 
allowing for the use of various remote communication tools, including the 
internet, telephone, television, and other comparable means (Zevkliler & Özel, 
2016; Vardar Hamamcıoğlu, 2017; Kocayusufpaşaoğlu, 2017).

Conversely, from the perspective of the personal element, distance contract(s) 
possess a more limited field of application than electronic contracts. As previously 
mentioned, a distance contract(s) finds its scope of application in cases where 
the contractual relationship is established between a seller or supplier and a 
consumer. By contrast, electronic contracts encompass cases where the parties to 
the contract may, for example, involve merchant-to-merchant or consumer-to-
consumer relationships (Özdemir, 2017; Vardar Hamamcıoğlu, 2017; Topaloğlu, 
2016; Akipek, 2017b; Özlük, 2020). Similarly, in electronic contracts, the fact 

3 Electronic commerce is defined “as any economic and commercial activity conducted online in an electronic 
environment without physical interaction”. (ETK m. 2 f. 1, a).
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that the parties physically meet during the negotiation phase does not preclude 
the contract from being considered an ﻿electronic contract if it is ultimately 
concluded in an ﻿electronic environment. Conversely, in distance contract(s), it 
is required that both the negotiation and formation stages take place via means 
of distance communication, which may also include electronic environments 
(Kocayusufpaşaoğlu, 2017). In addition, another element required for an 
﻿electronic contract to be qualified as a distance contract(s) is that this contract 
is made within a “system for distance marketing” (Vardar Hamamcıoğlu, 2017).

An ﻿electronic contract is subject to the Electronic Commerce Law (ETK). 
However, it is possible for an ﻿electronic contract to also be classified as a 
distance contract in specific cases; thereby, being subject to the regulations 
governing distance contract(s) (TKHK and MSY). Among the topics regulated 
in the Electronic Commerce Law (ETK), there are various obligations to provide 
information prior to the conclusion of the contract between service providers and 
intermediary service providers (ETK Art. 1(2)), during the order process (ETK Art. 
3), and on other matters (ETK Art. 4; Art. 9(2), etc.). In this context, if a distance 
contract is also an ﻿electronic contract, an information disclosure obligation may 
arise under both laws. To avoid broadening the scope of this study, the analysis 
will be confined to the obligation to disclose information under TKHK and MSY.

3.3. ﻿Distance Contract(s) About Financial Services

In the following sections of the study, it will be discussed that special 
regulations have been envisaged for contracts excluded from the scope of distance 
contract(s) regulations. One of these is distance contract(s) related to financial 
services. (Çabri, 2016; Aydoğdu & Tuncer, 2021; Kazmacı, 2016). Regarding 
these, in addition to Article 48 of TKHK, the Regulation on ﻿Distance Contract(s) 
Concerning Financial Services (FMSY), No. 29253, also finds application. There 
are many similarities between the FMSY and the MSY. According to Article 
4(1)(a) of the FMSY, ‘financial services’ refers to ‘any banking services, credit, 
insurance, individual pension, investment, and payment-related services.’4 

Especially today, the importance of internet banking within the scope of 
financial services is increasing day by day. In this regard, the term ‘payment-related 
services’ can be interpreted broadly to encompass any transaction involving the 
transfer of monetary value from the consumer to a third party at the consumer’s 
request, along with any intermediary steps required for the transfer. (Wendehorst, 
2019; Hanzl, 2020). Under the concept of ‘payment’, the operation of all payment 

4 According to Article 4(1)(d) of the FMSY, a ‘provider’ refers to ‘any natural or legal person, including public legal 
entities, who offers services to the consumer for commercial or professional purposes, or acts on behalf of or on account 
of the service provider.’
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systems and platforms, including credit card transactions, falls within its scope.5 
There are many similarities between FMSY and MSY. For example, distance 
contract(s) related to financial services are defined in a manner similar to the 
traditional distance contract(s) examined in this study. According to Article 49(1) 
of TKHK (and Article 4(1)(b) of FMSY), they are defined as ‘contracts concluded 
through the use of remote communication tools between the provider and the consumer 
within a system established for the purpose of remote marketing.’ However, there 
are differences in their scope, the method and scope of the prior information 
obligation, exceptions to the right of withdrawal, etc. Especially today, the 
importance of internet banking within the scope of financial services is increasing 
day by day. In order not to exceed the scope of our study, the FMSY and distance 
financial contracts will not be analyzed under a separate heading.

3.4. Elements of ﻿Distance Contract(s)

Distance contract(s) are defined as ‘contracts concluded through the use of remote 
communication tools between the seller or provider and the consumer, within a system 
established for the purpose of remote marketing, without the simultaneous physical 
presence of the parties, from the point of contract formation until and including the 
moment of its conclusion.’(TKHK a. 48 f. 1; MSY a. 4, e) 6. Based on this, we can 
share the elements of the distance contract(s) as follows:

As a prerequisite, a contract that may be subject to a distance contract(s) 
must be a consumer transaction. Indeed, in Article 2 titled ‘Scope’ of the TKHK, 
it is emphasized that the TKHK applies to all types of consumer transactions 7 
. In this context, conceptually, a ‘distance contract’ serves as an overarching or 

5 In this context, wallet service providers, which facilitate exchanges between cryptocurrencies and fiat currencies 
as well as the transfer of cryptocurrencies to other wallet accounts, are also included within this scope (see 
Doğancı, 2021). In this regard, it can be noted that the Draft Law on Amending the Capital Markets Law, which 
includes various regulations concerning crypto assets, was approved by the Turkish Grand National Assembly’s 
(TBMM) Plan and Budget Committee on May 16, 2024. According to the Draft Law, the term ‘crypto asset 
service provider’ refers to platforms, entities providing crypto asset custody services, and other institutions 
designated to offer services related to crypto assets, including their initial sale or distribution (Draft Article 1, 
cc). Additionally, ‘crypto asset custody service’ refers to the storage and management of platform customers’ crypto 
assets or the private keys granting transfer rights to these assets, as well as other custody services determined by 
the Board (Draft Article 1, çç).
6 Similarly, distance contracts for financial services are defined under Article 49, Paragraph 1 of the Consumer 
Protection Law (TKHK) and Article 4, Paragraph 1(b) of the Regulation on Distance Contracts (MSY). For 
discussions on the concept of distance contracts for financial services, see Çabri (2016); Aydoğdu & Tuncer 
(2021); Kazmacı (2016).
7 According to Article 3, Paragraph 1(h) of the Consumer Protection Law (TKHK), a consumer transaction 
is defined as: ‘Any contract and legal transaction, including but not limited to contracts for work, transportation, 
brokerage, insurance, agency, banking, and similar agreements, established between natural or legal persons acting 
for commercial or professional purposes—including public legal entities—or acting on their behalf or account, and 
consumers in the goods or services markets.’ For a more detailed discussion on consumer transactions, see Aslan 
(2022); Aydoğdu & Tuncer (2021); Çabri (2021).
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umbrella concept, and unless a legal exception is stipulated or the nature of the 
legal transaction dictates otherwise, both typical and atypical contracts may, as a 
rule, be concluded as distance contract(s) (Özlük, 2020; Demir, 2004; Bellican, 
2017; Gezder, 2006; Yıldırım, 2009; Kocayusufpaşaoğlu, 2017). Distance 
contract(s) may encompass any type of goods8  to the extent that their nature 
permits. Accordingly, besides tangible goods, intangible goods—such as software 
and audio—as well as digital products utilized in electronic environments, may 
also fall within their scope. 

•	 The first element of a distance contract (distance element) is that the 
seller or provider and the consumer do not physically come together 
simultaneously (Demir, 2004; Zevkliler & Özel, 2016; Topaloğlu, 2016; 
Gezder, 2006; Aslan, 2022). Therefore, what is decisive is not whether the 
declaration of intent regarding the proposal was learned simultaneously 
or not. In this context, it must be determined whether the parties are 
physically present together. In this sense, distance contract(s) may be 
concluded, for example, between parties who are present simultaneously, 
such as in phone calls or meetings via programs like “Zoom” or WhatsApp, 
as well as between parties who are not present simultaneously, such as 
in email communications. (Yıldırım, 2009; Vardar Hamamcıoğlu, 2017; 
Gezder, 2006; Bozbel, 2006). 

•	 The second element of distance contract(s) is that the contracting parties 
must have used a means of remote communication (Gezder, 2006; 
Topaloğlu, 2016; Yıldırım, 2009). As mentioned above, the means of 
remote communication in question are not limited to the internet.

	» 	According to Article 4, Paragraph 1(h) of the Regulation on ﻿Distance 
Contract(s) (MSY), a means of remote communication is defined as: 
‘Any tool or medium that enables the conclusion of a contract without 
the physical presence of the parties, such as letters, catalogs, telephone, 
fax, radio, television, email, text messages, and the internet’. The phrases 
‘any’ and ‘such as’ emphasize that the enumeration provided is not 
exhaustive. Therefore, once the element of not being physically present 
together, which we mentioned earlier, is satisfied, the type of remote 
communication tool used becomes irrelevant (Kocayusufpaşaoğlu, 
2017; Gezder, 2006; Hamamcıoğlu, 2017)9 .

8 According to Article 3, Paragraph 1(h) of the Consumer Protection Law (TKHK), the concept of goods is 
defined as: ‘Movable property, residential or vacation real estate subject to trade, as well as all kinds of intangible goods 
such as software, sound, and images prepared for use in an ﻿electronic environment.’
9 In this context, the preference for blockchain technology over the internet infrastructure as a means of remote 
communication in today’s evolving and changing technological conditions should also be considered within this 
framework. See Gyr (2019).
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•	 Thirdly, for a contract to be considered as a distance contract, it must be 
agreed that a means or means of remote communication has been used 
during both the negotiation and formation stages (whether the same or 
different) (Aslan, 2022; Kocayusufpaşaoğlu, 2017; Yıldırım, 2009) 10.

	» 	In this context, the possibility of a customer first inspecting the 
relevant product in the seller’s store, obtaining information, and then 
making a decision after comparing prices in the market for a while 
can be mentioned (Zevkliler & Özel, 2016; Topaloğlu, 2016; Özlük, 
2020; Gezder, 2006; Aydoğdu & Tuncer, 2021; Kocayusufpaşaoğlu, 
2017; Aslan, 2022). According to one view in the given scenario, since 
the parties did not ‘negotiate11’  the contract, the contract made in 
this case can be classified as a distance contract. According to another 
view, there is no distance contract(s) in the given scenario, as there 
are no risks such as information deficiency or the rush, which are 
among the reasons for special protection of the consumer in distance 
contract(s) (Kocayusufpaşaoğlu, 2017; Özlük, 2020).

	» In this context, it can be noted that distance contracts do not cover 
consumers’ requests for reservations to obtain a service. For example, 
when a consumer makes a reservation by calling a barber for a haircut, 
there is no distance contract in place (Aydoğdu & Tuncer, 2025).

•	 Finally, for a contract to be considered as a distance contract, the goods or 
services subject to the contract must be offered within a remote marketing 
system. What is meant by this element is that the seller or provider must 
have an organized, continuous, and sustained organization aimed at 
remote marketing. (Aslan, 2022; Bozbel, 2006; Demir, 2004; Topaloğlu, 
2016; Kocayusufpaşaoğlu, 2017; Aydoğdu & Tuncer, 2021)12 .

	» The term telemarketing system should be interpreted broadly 
according to the purpose in favor of the consumer. A remote marketing 
system includes various situations, such as the use of third-party-

10 Although not explicitly stated in the TKHK (and MSY), the requirement for the parties’ agreement to be 
considered as an element is discussed in Topaloğlu (2016). Also, regarding the ambiguity of the phrase ‘until 
the contract is concluded’ in TKHK Art. 48(1) and MSY Art. 4(e), and the view that it should be limited to the 
negotiation and bargaining stages, taking into account the consumer-friendly interpretation and the reasoning 
of the article, see Kazmacı (2016); Aydoğdu & Tuncer (2021).
11 In practice, the negotiation phase and the formation phase are distinguished from each other, and it is very 
difficult to prove that the consumer physically met with the seller/provider during the negotiation phase. See 
Hamamcıoğlu (2017).
12 The acceptance of this element requires that, in addition to advertising the product or service, it must be 
explicitly stated that orders can be accepted via remote communication tools, as noted by Bobzel (p. 789). On 
the other hand, another view suggests that advertising through means such as email or catalogs is sufficient to 
meet this requirement. For this opinion, see, for example, Yıldırım (p.68) and İnal (p. 78).
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owned sales platforms on the internet, promotional blocks, or remote 
negotiation systems belonging to intermediary service providers like 
‘Instagram’, among others13 . Once the other elements of the distance 
contract(s) are met, the different nature of the technology behind the 
remote marketing system will not prevent the contract from being 
classified as a remote contract. For example, the blockchain network, 
which enables the application of blockchain-based smart contracts, 
as a peer-to-peer (P2P) system; and the Metaverse environment, 
which is built on fundamental technologies such as blockchain, 
artificial intelligence, big data, and augmented reality (AR) (Doğancı 
& Özaydın, 2024), can be considered a system created for remote 
marketing (in a situation where the parties do not meet in the analog 
world) (Hanzl, 2020; Doğancı, 2021).

3.5. Excluded Contracts

As referenced in Article 48, paragraph 7 of the Turkish Consumer Protection 
Law (TKHK), some contracts are excluded from the scope, as stated in Article 2, 
paragraph 2 of the ﻿Distance Contract(s) Regulation (MSY).

•	 Some of the exceptions listed are inherently incapable of being regulated as 
distance contract(s) due to the nature of the transaction itself (Topaloğlu, 
2016).

	» For example, transactions such as the acquisition or transfer of 
immovable property or another limited real right (MSY Article 2, 
Paragraph 2, d) or timeshare sales or exchanges (MSY Article 2, 
Paragraph 2, g) are subject to formal requirements for validity. For 
transactions of this nature, a digital signature executed in a digital 
environment will not fulfill the formal requirements (Article 5, 
Paragraph 2 of Law No. 5070). In this context, the ownership of 
immovable property for residential or vacation purposes cannot be 
acquired through distance contracts (Gezder, 2006; Hamamcıoğlu, 
2017). One of the exceptions in this context is sales made through 

13 Kazmacı (2016), Demir (2004), Hamamcıoğlu (2017), and Özlük (2020) also emphasize that the twentieth 
recital of the European Consumer Rights Directive aligns with this view, as pointed out by the latter author (p. 
88).
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automatic machines14 (Article 2, Paragraph 2(b) of the MSY)15 . The 
exclusion of certain sales from the scope of the regulation is based 
on several key reasons. These types of contracts are subject to very 
limited informational obligations, and the application of the right 
of withdrawal is either practically impossible or severely limited. 
Additionally, these contracts are typically executed immediately by 
the parties involved. For example, contracts involving goods that 
are perishable or consumed quickly, such as food and beverages, 
which are regularly delivered to the consumer’s home or business, are 
excluded from the scope of MSY Article 2(2)(g) (Wendehorst, 2019). 
Similarly, contracts related to the installation, maintenance, and 
repair of goods (MSY Article 2(2)(ı)) and subscription-free, value-
added electronic communication services that are established via SMS 
and fully executed simultaneously (MSY Article 2(2)(j)) are excluded 
from MSY regulations. This exclusion is justified by the nature of 
the services or goods involved, where the typical conditions for 
distance contract(s), such as the ability to withdraw or informational 
requirements, do not apply or are difficult to enforce.

•	 Some contracts are excluded from the scope because they are subject to a 
special regulation.

	» For example, one of the exceptions is financial services (MSY 
Article 2(2)(a)), for which the “Regulation on Distance Contract(s) 

14 The dominant view classifies vending machines as open offers to everyone. Vending machines are divided 
into two main categories: sales or goods vending machines (e.g., chocolate or beverage vending machines) and 
vending machines that perform services other than goods delivery. Among vending machines that do not involve 
goods delivery, we can further distinguish between service vending machines (e.g., massage chairs in shopping 
malls) and rental vending machines (e.g., music machines that play artists’ works). For further details, see 
Antalya (2019a); Kocayusufpaşaoğlu (2017).
15 The interpretation of the scope of Article 2(2)(b) of the Financial Services Distance Contracts Regulation 
(MSY) is subject to debate. One scholarly view makes a distinction between the automatic creation of the 
contract and the automation of payment, stating that while automated contract formation falls within the 
scope of this provision, automated payment does not. For example, vending machines, such as those selling 
drinks or operating laundry machines, where the contract is formed and executed without the need for the 
company’s supervision or assistance, are considered within this scope. However, if a customer uses an automated 
checkout in a supermarket without a cashier’s assistance, this would not be covered by the exception. This 
perspective is discussed by Hanzl (p. 181). However, an opposing view argues that in the latter scenario, there 
is no distance contract even in the first place. According to the requirements for distance contracts under the 
MSY and the Consumer Protection Law (TKHK), one of the elements of a distance contract is that the parties 
must not have met physically during both the negotiation and formation stages of the contract. For further 
discussion, see Yıldırım (2009); Aslan (2022), Kocayusufpaşaoğlu (2017). Additionally, the application of these 
provisions to blockchain-based smart contracts, which are often compared to vending machines, is also a matter 
of controversy. Some scholars argue that the legal assessments and rules applicable to product vending machines 
should not be applied to smart contracts, even by analogy. This view is discussed by Çağlayan Aksoy (2021). In 
contrast, other opinions suggest that the scope of Article 2(2)(b) of the MSY should be interpreted purposefully, 
allowing for a broader application, as explained by Doğancı (2018).
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for Financial Services16”  (29252 No. Financial Services Distance 
Contract(s) Regulation - FMSY) has been established. Similarly, for 
package tour contracts (MSY Article 2(2)(f )), whether concluded in 
writing or remotely, they are subject to special regulations in Article 
51 of the Consumer Protection Law (TKHK) and the “Regulation 
on Package Tour Contracts” (29236 No. Regulation). These special 
regulations outline additional provisions that apply to the specific 
nature of such contracts, ensuring further consumer protection and 
establishing distinct rules compared to standard distance contract(s). 
Similarly, certain electronic communications services, donations 
under the “Law on Fundraising” (Law No. 2860), and value-added 
electronic communications services provided by public institutions 
are also among the exceptions subject to special regulations (MSY 
Article 2(2)(j)). These types of services are regulated separately due 
to their unique nature, and as a result, they are not governed by the 
general provisions of distance contract(s). These special provisions 
ensure that the specific characteristics of such services are taken into 
account and appropriately regulated.

3.6. General Information on Consumer Protection Against Unethical 
Practices in ﻿Distance Contract(s): Right of Information and Right of 
Withdrawal

3.6.1. Right of Information

If the elements of a distance contract(s) are fulfilled in the specific case, various 
rights are granted to the consumer. Below, the right to information and the right 
of withdrawal, which constitute important guarantees for the consumer against 
unethical market practices, will be explained. Without expanding the scope of the 
study, only general information regarding these rights will be shared.

In general, the obligation to inform may arise from the parties’ agreement, the 
principle of good faith, or the law (Antalya, 2019b; Kocayusufpaşaoğlu, 2017; 
Kılıçarslan, 2015). However, within the scope of our subject, it is necessary to 
consider the principle of good faith in evaluations made specifically under the 
Consumer Protection Law (TKHK) and the Regulation on ﻿Distance Contract(s) 
(MSY) (Bellican, 2017; Demirbaş, 2015). 

16 Article 49, paragraph 1 of the Turkish Consumer Protection Law (TKHK) (Financial Services Distance 
Contracts Regulation - FMSY, Article 4, paragraph 1, a) defines financial services as: “...all types of banking 
services, credit, insurance, individual pension, investment, and payment-related services...”
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Additionally, it can be stated that these regulations are of a relatively mandatory 
nature in favor of the consumer (Kılıçarslan, 2015; Yıldırım, 2009)17 . The 
reasons for the imposition of the information obligation include the consumer’s 
lack of knowledge and experience regarding goods or services offered in the 
﻿digital environment, the lack of trust due to not knowing the seller or provider, 
﻿information asymmetry between the parties, and the need for protection against 
the risk of consumer deception (Baysal, 2017; Kaya, 2023; Aslan, 2022; Kazmacı, 
2016; Kocayusufpaşaoğlu, 2017; Kılıçarslan, 2015). On the other hand, providing 
information to the consumer may incur costs for the seller, depending on the 
nature of the technology used (Doğancı, 2021). However, by informing the 
consumer, the seller can limit potential legal disputes that may arise in the future, 
thereby reducing costs in this regard (Kılıçarslan, 2015).

Various information obligations have been foreseen at different stages of the 
distance contract(s), with varying scopes. Before the conclusion of the distance 
contract(s) (MSY Art. 6, para. 4); in distance contract(s) made via the internet, at 
the latest before the consumer places the order (MSY Art. 6, para. 2, a); in distance 
contract(s) made by phone, at the beginning of each conversation (MSY Art. 
6, para. 4); in distance contract(s) made by voice communication, immediately 
before placing the order (MSY Art. 6, para. 3); just before the consumer confirms 
the order (MSY Art. 8, para. 1); and immediately before the consumer becomes 
liable for payment (MSY Art. 6, para. 2, a), various information must be provided 
to the consumer. As with the general provisions under the Consumer Protection 
Law (TKHK), the minimum requirements set forth in TKHK Art. 4, para. 1, c, 
1 (MSY Art. 6, para. 1)18  must be adhered to in relation to distance contract(s) 
as well (Gümüş, 2014). Accordingly, the information provided must be in a font 
size of at least twelve points, written in an understandable language, clear, simple, 
and legible.

If the distance contract(s) are not established through a platform, the seller 
or provider is responsible for informing the consumer. However, if the distance 
contract(s) is established through a platform, the intermediary service provider 
is jointly liable with the seller or provider for informing the consumer (MSY a. 
5 f. 7; a. 6 f. 6). The burden of proof regarding the information obligation lies 
with the intermediary service provider and the seller or provider (MSY a. 5 f. 6). 

17 Çabri (2016) states that, due to the significant importance of the information obligation, the contract will 
be definitively invalid, and this invalidity can only be invoked by the consumer. In general, flexible invalidity 
and is application as a case of invalidity can be raised as a remedy for non-compliance with form, as limited by 
the surrounding circumstances. For more on this, see Antalya (2019a), Kocayusufpaşaoğlu (2017) Antalya and 
Topuz (2021).
18 The essential aspect of the relevant regulation is ensuring that the consumer is guaranteed access to the said 
information at any time in the future. See Consumer Protection Law (TKHK) Article 49 and its rationale. Cf. 
Çabri (2016).
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The intermediary service provider and the seller or provider must ensure that 
the consumer confirms having received the additional information, in accordance 
with the remote communication method used. Otherwise, the contract will be 
considered as not concluded (MSY a. 7)19 . Furthermore, failure to fulfill the 
information obligation is subject to an administrative monetary penalty as 
stipulated in Article 77, Paragraph 1 of the Consumer Protection Law (TKHK). 
In the event of non-fulfillment of the information obligation, the seller (or 
the provider or intermediary service provider) may be required to compensate 
the consumer under the pre-contractual liability, provided that the necessary 
conditions are met. Additionally, the consumer may have the right to cancel the 
contract based on a defect in their consent (Özen, 2016).

3.6.2. Right of Withdrawal

Additionally, as a complementary obligation to the pre-contractual 
information duty in a distance contract(s), the consumer is granted the right of 
withdrawal. In contract law, the principle of pacta sunt servanda, or the binding 
nature of agreements, is fundamental (Flume, 1979; Ingeborg, 2016; Kaplan, 
2013; Schwenzer, 2016, N. 35.02). The right of withdrawal, which terminates 
the contract, is considered an exception to the principle of contractual binding 
(Aydoğdu & Tuncer, 2021; Kazmacı, 2016; Reyhani Yüksel, 2017). According to 
others, the right of withdrawal ensures contractual fairness and emphasizes the 
principle of contractual binding by guiding the consumer toward making the right 
choices, which they can later fulfill, thus complementing it (Baysal, 2017). There 
are various grounds for granting the right of withdrawal to the consumer. Among 
these are factors such as the consumer’s lack of examination and information, 
﻿information asymmetry between the parties (Özdemir & Korkmaz, 2016; Demir, 
2004; Çabri, 2016; Aydoğdu & Tuncer, 2021; Reyhani Yüksel, 2017; Kazmacı, 
2016), the possibility of the consumer acting hastily without consideration, and 
the limited opportunity for intervention in the contract (Reyhani Yüksel, 2017; 
Kazmacı, 2016; Özel, 1999).

The consumer can exercise the right of withdrawal from the distance contract(s) 
without providing any justification and without paying any penalty (TKHK a. 48 
f. 4 c. 1; MSY a. 9 f. 1). Consumer’s refusal to accept the delivery of the goods 
after exercising the right of withdrawal will not result in the consumer falling into 
debtor’s default (Reyhani Yüksel, 2017; Yıldırım, 2009)20 . 

19 It is a matter of scholarly debate whether Article 7 of the MSY constitutes pre-contractual information or post-
formation disclosure. For the former view, see, for example, Bellican (2017). For the latter view, see, for example, 
Yıldırım (2009); Kılıçarslan (2015).
20 One condition for the debtor’s default is that the creditor’s refusal to accept performance must not be based on 
a justifiable reason. In the case of the exercise of a legal right, as mentioned above, it constitutes an objectively 
justifiable reason for the consumer. For example, see Antalya (2019b); Oğuzman & Öz (2024).
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Consumer’s declaration regarding withdrawal is a unilateral expression of intent21  
and, according to the prevailing opinion (which we agree with)22  , it is a right 
that creates a new legal effect, and once it reaches the other party, it cannot be 
withdrawn23 . The consumer must exercise their right of withdrawal within the 
fourteen-day time limit, which is a statute of limitations (Topaloğlu, 2016; 
Serozan, 2014; Özdemir & Korkmaz, 201724 ) (MSY Art. 9 p. 1, TKHK Art. 
48 p. 4, s1). If the consumer is not informed about this, they will not be bound 
by the fourteen-day period for exercising the right of withdrawal. However, this 
period will expire one year after the date on which any withdrawal period ends 
(TKHK Art. 48 Para. 4 4; MSY Art. 10 Para. 125) . The consumer’s declaration 
of withdrawal, as a unilateral declaration of intent, must be made in writing or 
using a durable medium within the periods outlined above. Furthermore, in the 
exercise of the right of withdrawal, the principle of sending the notification to 
the seller or provider within the fourteen-day period has been accepted in favor 
of the consumer, and it is deemed sufficient for the notification to be directed to 
the seller or provider within this timeframe (TKHK Art. 48 Para. 4, Sentence 1,2; 
MSY Art. 11 para. 1) (Yıldırım, 2009; Topaloğlu, 2016, National Commentary, 
Art. 48, Para. 788; Reyhani Yüksel, 2017).

Finally, Article 15 of the ﻿Distance Contract(s) Regulation (MSY) stipulates 
that, unless otherwise agreed by the parties in the contract, certain contracts will 
not allow the consumer to exercise the right of withdrawal26 . 

21 If the recipient of the withdrawal declaration learns about it before accepting the declaration, the withdrawal 
declaration will still be effective. For more on this, see Weber (2017); Gauch et al. (2020); Berger (2018); 
Schwenzer (2016). The last author referenced points out that in electronic declarations of intent, situations 
where the recipient learns simultaneously are often considered.
22 For views on the nature of the right of withdrawal (such as the view of a delaying defense, the view that it is 
a legal supplementary fact, the view of a modifying right, and the view of a cancelling right), see for example 
Demir (2004).
23 However, it can be stated that the possibility of requesting the cancellation of the right withdrawal, which is 
exercised due to a defect in consent, is included from the moment it is exercised.
24 Since the declaration of withdrawal is a right that creates a new legal situation, it will naturally be subject to a 
statute of limitations due to its nature. However, in distance contract(s) related to financial services, this period 
is thirty days for both the consumer and the provider (Financial Services ﻿Distance Contract(s) Regulation, Art. 
10, Para. 1; Art. 11, Para. 1).
25 However, according to some interpretations, even if pre-information has not been provided, a consumer who 
learns about the right to withdraw from external sources should still be able to exercise this right within one year. 
The balance of interests between the parties should be considered, and in this case, the consumer should not face 
objections regarding the misuse of the right (Yücedağ, 2016). In order for the exercise of the right of withdrawal 
not to violate the prohibition of abuse of rights, it is argued that this right should be used as soon as possible 
(Özdemir & Korkmaz, 2016).
26 The provisions regarding warranty against defects remain intact in cases of improper performance and specific 
contract types within the scope of exceptions to the right of withdrawal, as rightly stated. See Kazmacı (2016).
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Some of these exceptions are related to the nature of the product. For instance, 
contracts for the delivery of perishable goods or goods with a limited shelf life 
(MSY Art. 15 f. 1 c), or contracts concerning books, ﻿digital content, and computer 
consumables, where protective elements such as packaging, seals, or bands have 
been opened after delivery (MSY Art. 15 f. 1 e), fall under this category.  Another 
example of an exception to the exercise of the right of withdrawal, which is 
frequently encountered in electronic contracts, pertains to “services performed 
instantly in an ﻿electronic environment or intangible goods delivered instantly to 
the consumer” (MSY Art. 15(1)(ğ)) (Aydoğdu & Tuncer, 2025; Reyhani Yüksel, 
2017; Kazmacı, 2016). For instance, contracts concerning ﻿digital content deemed 
to be instantly performed through the completion of a download to a person’s 
computer or account fall within this scope (Gezder, 2006; Reyhani Yüksel, 2017; 
Uzun Kazmacı, 2016). In this context, it is noted that this exception also applies 
to blockchain-based smart contracts, which have been increasingly utilized in 
recent years (Gyr, 2019; Doğancı, 2021).

Certain exceptions to the right of withdrawal stem from the consumer law 
policy pursued by the legislator. For instance, under the regulation in force until 
31 December 2025, it is accepted that the right of withdrawal cannot be exercised 
in contracts concerning mobile phones, smartwatches, tablets, and computers 
that have been delivered to the consumer (MSY Art. 15(1)(i)). However, the 
legislator (likely taking into account negative public reactions from consumers 
or reactions from academia-Aydoğdu & Tuncer, 2025-) has introduced a new 
regulation, effective from 1 January 2026 (Official Gazette Publication Date: 
24 May 2025, Issue: 32909), which allows consumers to exercise the right of 
withdrawal in distance contracts concerning mobile phones, smartwatches, 
tablets, and computers starting from 1 January 2026.

3.7. Discussion and Implications

The rationale behind the regulations governing distance contracts is the 
protection of consumers who are typically exposed to certain risks due to the 
nature of such contracts. Frequently, distance contracts involve an information 
and power imbalance to the detriment of the consumer between the consumer 
and the seller/service provider (and intermediary service provider). Additionally, 
the risk of consumer deception is a factor that cannot be overlooked. In today’s 
context, these adverse situations for consumers have increased significantly, 
particularly due to the influence of emerging technologies such as blockchain-
based smart contracts, autonomous computer programs, big data, and the Internet 
of Things. In this regard, the right of withdrawal and pre-contractual (and other 
stages’) information obligations, as discussed in this study on distance contracts, 
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come to the forefront. The safeguards and mechanisms mentioned are of critical 
importance in addressing the consumer’s ﻿information asymmetry and protecting 
against potential unethical behavior by the seller/service provider.

The information obligations imposed on the seller/service provider (and 
intermediary service provider) are based on the model of a conscious, responsible 
consumer who takes this information into account. Similarly, the right of 
withdrawal, which constitutes the most significant intervention in favor of the 
consumer in terms of contractual order and the principle of contractual fidelity, is 
meaningful only if exercised by the consumer. In this sense, the implementation 
of the safeguards examined in this study depends primarily on the consumer being 
informed, aware of their rights, and able to exercise them. Particularly in recent 
years, with the widespread use of the internet, activities by various consumer 
associations, information shared by private initiatives, primarily the Ministry of 
Trade, and public service announcements have made significant contributions 
to raising consumer awareness. The increasing number of consumers actively 
exercising their rights and the resulting transaction costs for the seller/service 
provider (and intermediary service provider) will, in the final abstraction, enhance 
deterrence at a macro level, thereby limiting unethical market behaviors.
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ifa, ifa engelleri, haksız zenginleşme [Law of obligations general section, vol. 3, performance, 
obstacles to performance, unjust enrichment]. Filiz Kitabevi.

Sözer, B. (2002 ). Elektronik sözleşmeler [Electronic contracts]. Beta Yayıncılık.

Topaloğlu, M. (2016).m. 48 [Art. 48]. In H. Tokbaş & Ö. Tüzüner (Eds.), Milli şerh, 6502 sayılı 
tüketicinin korunması hakkında kanun şerhi. Aristo Yayınevi.

Turan Başara, G. (2008). Elektronik sözleşmeler ve elektronik sözleşmelere uygulanacak hukukun 
tespiti [Electronic contracts and determination of the law applicable to electronic contracts]. 
Türkiye Barolar Birliği Dergisi (77), 87-119.

Vardar Hamamcıoğlu, G. (2017). Elektronik sözleşme mesafeli sözleşme ayrımı [Distinction 
between electronic contracts and distance contracts]. In H. Tokbaş & A.S. Kurşun (Eds.), 



52

Digital Ethics in Marketing

E-ticaret sektöründe tüketici hukuku uygulamaları. Aristo Yayınevi.

Weber, R.H. (2017, December 4). Leistungsstörungen und rechtsdurchsetzung bei smart contracts 
[Performance disruptions and legal enforcement in smart contracts]. Jusletter. https://
jusletter.weblaw.ch/fr/juslissues/2017/917/leistungsstorungen-u_3e7a005a8f.html__
ONCE&login=false

Wendehorst, C. (2019). Münchener kommentar zum BGB [Munich commentary on the German 
civil code]. In F.J. Sacker, R. Rixecker, H. Oetker & B. Limperg (Eds.). C.H.Beck GmbH & 
Co. KG.

Yıldırım, A. (2009). Mesafeli sözleşmelerde tüketicinin korunması [Protection of consumers in distance 
contracts]. On İki Levha Yayıncılık.

Zankl, W. (2003). Von E-Commerce zu M-Commerce [From e-commerce to m-commerce]. Ecolex.  

Zevkliler, A. & Özel, Ç. (2016). Tüketicinin korunması hukuku [Consumer protection law]. Seçkin 
Yayıncılık.

Zevkliler, A. & Gökyayla, K.E. (2021). Borçlar hukuku özel hükümler [Law of contracts special 
provisions]. Vedat Kitapçılık.


